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DEPARTMENT  OF  LABOR 

41  CFR  Part  29-70  * 

Public  Contracts  and  Property 
Management;  Federal  Standards  for 
Federally  Funded  Grants  and 
Agreements 

agency:  Department  of  Labor. 
action:  Final  rule  and  request  for 
comments. 

SUMMARY:  Office  of  Management  and 
Budget  Circulars  A-102  and  A-110, 
which  provide  the  Federal 
administrative  standards  for  Federal 
grants  and  agreements,  require  that 
Federal  agencies  with  grant  or 
agreement  programs  issue  regulations  to 
implement  the  provisions  of  the 
Circulars.  The  Department  of  Labor 
published  its  implementing  regulations 
in  the  Federal  Register  on  ]uly'20, 1979. 
Because  of  recent  changes  made  by  the 
0MB  to  the  Circulars  which  provide  the 
basis  for  Federal  agency  regulations,  it 
is  necessary  that  the  Department  of 
Labor  regulations  be  amended  to 
incorporate  the  changes. 

This  rule  amends  Part  29-70  of  Title  41 
of  the  Code  of  Federal  Regulations, 
covering  administrative  requirements 
for  Department  of  Labor  grants  and 
agreements,  to  incorporate  requirements 
of  revised  Circulars  issued  by  the  Office 
of  Management  and  Budget  (OMB).  On 
August  15, 1979,  the  OMB  published 
revised  grantee  procurement  standards, 
“Standards  Governing  State  and  Local 
Grantee  Procurement;  Attachment  O  of 
OMB  Circular  A-102,’’  in  the  Federal 
Register.  On  March  4, 1979,  the  OMB 
published  OMB  Circular  A-21,.“Cost 
Principles  for  Educational  Institutions.” 
On  July  8, 1980,  the  OMB  published 
Circular  A-122,  “Cost  Principles  for 
Nonprofit  Organizations.” 

EFFECTIVE  DATE:  The  regulations  are 
effective  on  December  16, 1980.  Except 
for  grants  and  agreements  awarded 
under  the  Comprehensive  Employment 
and  Training  Act  (CETA),  as  amended, 
they  shall  be  made  applicable  to  new 
grants  and  agreements  awarded  on  or 
after  the  date  of  publication  of  the 
regulations  as  a  final  rule;  and  to 
existing  grants  and  agreements,  as  they 
are  modified  on  or  after  the  publication 
date,  to  add  funds  or  to  extend  the  grant 
or  agreement  period.  The  regulations 
shall  be  made  applicable  30  days  after 
the  date  of  publication  of  the  regulations 
as  a  final  rule  to  CETA  grants  and 
agreements  awarded  or  modified  to 
include  new  funds  or  to  extend  the  grant 
or  agreement  period;  or,  in  awards  made 
on  a  program  year  basis,  at  the 


beginning  of  the  program  year  following 
publication. 

Comments  must  be  received  on  or 
before  February  17, 1981. 

ADDRESS:  Comments  must  be  in  writing 
and  should  be  sent  to  Theodore 
Goldberg,  Director,  Office  of  Grants  and 
Procurement  Policy,  Office  of  the 
Comptroller,  OASAM,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20210,  (202)  523- 
9174, 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodore  Goldberg,  Director,  Office  of 
Grants  and  Procurement  Policy,  Office 
of  the  Comptroller,  OASAM,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
(202)  523-9174- 

SUPPLEMENTARY  INFORMATION: 

Grantee  Procurement  Standards 

On  August  15, 1979,  the  OMB 
published  a  revised  Attachment  O  to 
OMB  Circular  A-102  entitled, 

“Standards  Governing  State  and  Local 
Grantee  Procurement:  Attachment  O  of 
OMB  Circular  A-102.”  The  revised 
standards  became  effective  on  October 
1, 1979,  and  paragraph  la  of  the 
attachment  requires  that  Federal  agency 
procurement  standards  not  conforming 
to  the  revised  Attachment  O  be 
rescinded.  Attachment  O  of  OMB 
Circular  A-110,  which  provides 
procurement  standards  for  nonprofit 
organizations  that  are  recipients  of 
Federal  grants  or  agreements,  has  not 
been  revised.  To  provide  procurement 
standards  applicable  to  recipients 
subject  to  either  OMB  Circular  A-102  or 
A-110,  both  41  CFR  29-70.216  and  41 
CFR  29-70.216a  (which  sets  forth  the 
procurement  standards  for  nonprofit 
recipients  which  differ  from  the 
standards  set  forth  in  §  29-70,216)  have 
been  completely  revised.  Section  29- 
70.216b,  covering  special  procurement 
standards  for  recipients  of  grants  or 
agreements  under  the  Comprehensive 
Employment  and  Training  Act,  as 
amended,  remains  unchanged  except  for 
reference  changes  necessitated  by  the 
revisision  to  §  29-70.216. 

JThe  following  significant  changes  are 
made  in  §  29-70.216: 

a.  Section  §  29-70,216-1  was  amended 
to  clarify  that  §  29-70.216  applies  to 
recipient  and  subrecipient  procurement 
(i.e.,  purchase  orders  and  contracts)  and 
not,  except  as  otherwise  stated,  to  the 
award  of,  or  provisions  required  in, 
subgrants  and  subagreements. 

b.  Section  §  29-70.216-3  was  amended 
to  delete  the  last  sentence  which 
formerly  provided  that  a  DOL  Agency 
could  require  submission  of  recipient 
procurement  procedures.  This  provision 


is  still  included  in  the  section  of  the 
regulations  covering  procurement  by 
nonprofit  organizations.  (See  §  29- 
70.216-l(a)). 

c.  Section  29-70.216-4  provides  for 
Federal  review  and  certification  of 
procurement  systems  of  recipients  that 
are  State  and  local  governments. 

d.  Section  29-70.216-5  sets  forth  the 
circumstances  under  which  the 
Department  will  review  State  and  local 
government  recipient  decisions  when 
protests  are  made  regarding  recipient 
contractor  selections. 

e.  Section  29-70.216-6  provides  that  a 
recipient  whose  procurement  system  is 
currently  certified  need  not  obtain  prior 
grant  ofRcer  approval  of  proposed 
contracts;  and  sets  forth  requirements  as 
to  prior  grant  ofHcer  approval  for 
proposed  contracts  of  a  recipient  whose 
procurement  system  is  not  currently 
certified.  The  dollar  threshold  for  a 
recipient  procurement  subject  to  prior 
approval  is  increased  from  $5,000  to 
$10,000. 

f.  Section  29-70.216-8(a)  encourages 
State  and  local  government  recipients  to 
enter  into  intergovernmental  agreements 
for  procurement  and  use  of  common 
goods  and  services. 

g.  Section  29-70.216-8(b)  strengthens 
the  requirement  for  utilization  of 
minority  and  small  businesses  in 
recipient  procurement,  and  adds 
women-owned  businesses  to  the 
affirmative  utilization  requirement.  The 
section  also  encourages  the  use  of 
sources  located  in  labor  surplus  areas. 

h.  Section  29-70.216-9  requires  that 
the  recipient  use  the  procurement 
method  appropriate  to  the  procurement 
and  describes  small  purchase,  formal 
advertising,  competitive  negotiation,  and 
noncompetitive  negotiation  methods. 

i.  Section  29-70.216-10(a)  required 
that  the  recipient  make  a  price  or  cost 
analysis  with  every  procurement  action. 

j.  Section  29-70.216-13  (formerly  §  29- 
70,216-8),  which  sets  forth  the 
provisions  required  in  recipient 
contracts,  includes  the  following 
changes:  Paragraph  (b)(4),  the  general 
provision  prescribing  maximum 
utilization  of  minority  and  small 
businesses  is  amended  to  include 
women-owned  businesses;  and  the 
wording  of  paragraph  (c)(2),  the  special 
provision  covering  patents  and 
copyrights,  is  changed  to  conform  to  the 
wording  in  revised  Attachment  O. 

k.  Section  29-70.216a,  covering 
Federal  standards  for  procurement  of 
nonprofit  recipients  which  differ  from 
standards  set  forth  in  §  29-70.216 
(standards  for  procurement  of  recipients 
that  are  State  or  local  governments  or 
federally  recognized  Indian  tribal 
governments),  was  revised.  The  revision 
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reflects  changes  made  in  Attachment  O 
to  OMB  Circular  A-102  which  are  not 
presently  provided  for  in  OMB  Circular 
A-110  (applicable  to  nonprofit 
recipients).  These  include:  Federal 
review  and  certification  of  a  recipient’s 
procurement  system;  Federal  agency 
review  of  recipient  contractor  protests; 
and  limitations  on  prior  Federal  agency 
review  of  recipient  procurements. 

Cost  Principles  ^ 

On  March  6, 1979,  the  OMB  published 
OMB  Circular  A-21,  which  revises  cost 
principles  for  recipients  that  are 
educational  institutions.  OMB  Circular 
A-21,  effective  October  1, 1979, 
supersedes  Federal  Mangement  Circular 
No.  73-8.  A  change  which  affects 
recipient  property  management  is  the 
definition  of  “nonexpendable  personal 
property”  (“equipment”).  “Equipment”  is 
defined  in  OMB  Circular  A-21  to  mean 
“an  article  of  nonexpendable  tangible 
personal  property  having  a  useful  life  of 
more  than  2  years  and  an  acquisition 
cost  of  $500  or  more  per  unit.” 
Nonexpendable  personal  property 
(equipment)  had  been  defined  in  OMB 
Circular  A-102  and  in  the  DOL 
implementing  regulations  at  41  CFR  29- 
70.102  as  “tangible  personal  property 
having  a  useful  life  of  more  than  1  year 
and  an  acquisition  cost  of  $.300  or  more 
per  unit.”  Following  discussions  with 
OMB  officials  responsible  for  OMB 
Circulars  which  provide  Federal 
standards,  the  “2-year  useful  life  and 
$500  or  more  unit  cost”  definition  was 
used  in  the  revised  definition  of 
“nonexpendable  personal  property.” 
This  provides  uniform  treatment  of 
recipients  of  Federal  grants  or 
agreements  whether  they  are  State  or 
local  governments,  educational 
institutions,  or  other  nonprofit 
organizations. 

On  July  8, 1980,  the  OMB  published 
OMB  Circular  A-122.  This  Circular 
establishes  cost  principles  applicable  to 
grants  and  agreements  with  non  profit 
organizations  except  for:  Colleges  and 
universities  covered  by  OMB  Circular 
A-21;  hospitals;  and  nonprofit 
organizations  specified  in  Attachment  C 
of  Circular  A-122  that,  because  of  their 
size  and  nature  of  their  operations,  are 
subject  to  cost  principles  applicable  to 
commercial  concerns  (41  CFR  1-15.2). 

The  change  in  the  definition  of 
nonexpendable  personal  property  is 
reflected  in  §§  29-70.102  and  29-70.215- 
5.  The  changes  in  references  to 
applicable  Federal  cost  principles  are 
reflected  in  §  29-70.103  (b)'and  (c).- 

Other  Changes 

The  recipient  assurance  (a)(12)  under 
§  29-70.21 4a  is  amended  to  make  clear 


that  the  requirements  of  the  Clean  Air 
Act  and  the  Federal  Water  Pollution 
Control  Act,  as  amended,  apply. 

Other  changes  were  made  to  amend 
references  to  reflect  the  Circular 
changes.  Due  to  the  extensive  changes 
to  Attachment  O,  it  was  necessary  to 
rearrange  and  renumber  sections  of 
§  29-70.216  and  to  amend  the  table  of 
contents  covering  that  section. 

Publication  as  a  Final  Rule 

The  Department  of  Labor's  regulation 
at  29  CFR  2.7  states  that  it  is  the  policy 
of  the  Department  of  Labor  to  use 
proposed  rulemaking  procedures  (5 
U.S.C.,  section  553)  when  issuing 
regulations  covering  grants.  However, 
the  Department  hereby  finds,  pursuant 
to  5  U.S.C.  553(b)(3)(B),  that  good  cause 
exists  to  dispense  with  notice  and 
comment  on  these  new  rules  because  of 
the  following  reasons:  (1)  The 
regulations  revise  ongoing  Department 
of  Labor _grant  regulations  only  to  the 
extent  that  revisions  were  made  in 
governing  OMB  Circulars  A-102,  A-21, 
and  A-122;  (2)  paragraph  Ic  of 
Attachment  O  directs  Federal  agencies 
to  rescind  nonconforming  regulations; 
and  (3)  all  revised  Circulars  are  now  in 
effect.  Nevertheless,  even  though  this 
document  contains  final  rules,  the 
Department,  in  keepng  with  the  spirit  of 
29  CFR  2.7  and  Executive  Order  12044,  is 
requesting  comments  on  these  final 
rules.  Changes  to  these  rules  may  be 
made  at  a  later  date,  depending  upon 
the  extent  and  nature  of  any  comments. 
Comments  are  due  60  days  from 
publication  date. 

The  financial  and  other  impact  of 
these  regulations  is  less  than  specified 
in  DOL  criteria  for  determining  when  a 
regulatory  analysis  should  be  made  (see 
44  FR  5576,  January  26, 1979).  Therefore, 
the  preparation  of  a  regulatory  analysis 
is  not  required  for  these  regulations. 

Accordingly,  Part  29-70  of  Title  41  of 
the  Code  of  Federal  regulations  is 
amended  as  follows: 

1.  Section  29-70.216  of  the  table  of 
contents  is  amended  by  revising  the 
entries  in  §  29-70.216-4  through  §  29- 
70.216-8  and  by  adding  new  entries  as 
§  29-70.216-9  through  §  29-70.216-13. 
Section  §  29-70.216  reads  as  follows: 

•k  t  It  ii  -k 

29-70.216-4  Procurement  system  reviews. 
29-70.216-5  DOL  reviews — contractor 
selection  protests. 

29-70.216-6  Required  prior  grant  officer 
approvals. 

29-70.216-7  Recipient  code  of  conduct. 
29-70.216-8  Procedural  requirements. 
29-70.216-9  Methods  of  procurement. 
29-70.216-10  Contract  pricing. 

29-70.216-11  Recipient  procurement 
records. 


29-70.216-12  Recipient  contract 

administration. ' 

29-70.216-13  Content  and  provisions  of 

recipient  contracts. 

★  *  *  *  « 

2.  The  following  definitions  in  §  29- 

70.102,  Definitions,  are  revised  to  read: 

§  29-70.102  Definitions. 

it  k  *  'll  * 

“Noncompetitive  negotiation”  means 
negotiated  procurement  in  which  a 
proposal  is  solicited  from  only  one 
source;  or,  after  solicitation  of  a  number 
of  sources,  competition  is  deemed 
inadequate. 

“Nonexpendable  personal  property" 
means  tangible  personal  property 
having  a  useful  life  of  more  than  2  years 
and  an  acquisition  cost  of  $500  or  more 
per  unit.  A  recipient  may  use  its  own 
definition  provided  that  such  definition 
includes  all  tangible  nonexpendable 
personal  property  covered  by  the  above 
definition. 

*  *  *  *  « 

3.  Paragraphs  (b)  and  (c)  of  §  29- 

70.103,  Cost  principles,  are  revised  to 
read: 

§  29-70.103  Cost  principles. 
***** 

(b)  Institutions  of  higher  education. 
OMB  Circular  A-21  entitled,  “Cost 
Principles  for  Educational  Institutions,” 
provides  principles  for  determining  costs 
applicable  to  grants  and  agreements 
with  public  and  private  institutions  of 
higher  education.  OMB  Circular  A-88 
assigns  to  a  cognizant  agency  the 
responsibility  for  coordinating  the 
establishment  of  indirect  cost  rates  and 
auditing  Federal  grants  with  most 
colleges  and  universities. 

(c)  Other  nonprofit  organizations. 

OMB  Circular  A-122  entitled,  “Cost 
principles  for  nonprofit  organizations,” 
provides  principles  for  determining  costs 
applicable  to  grants  and  agreements 
with  nonprofit  organizations.  The 
Circular  does  not  apply  to:  Colleges  and 
universities  covered  by  OMB  Circular 
A-21;  hospitals;  or  specific  nonprofit 
organizations  identified  in  Attachment  C 
to  OMB  Circular  A-122  that,  because  of 
their  size  and  nature  of  their  operations, 
shall  operate  their  grants  and 
agreements  under  cost  principles 
applicable  to  commercial  concerns  (41 
CFR  1-15.2).  Pending  the  development  of 
cost  principles  for  hospitals,  cost 
principles  located  at  41  CFR  1-15.2  or 
such  other  cost  principles  as  may  be 
specified  by  the  grant  officer  in  the  grant 
or  agreement  document  shall  govern 
allowable  costs  under  grants  or 
agreements  with  hospitals. 
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4.  Section  29-70.214a  is  amended  by 
revising  paragraph  (a)(12)  to  read  as 
follows: 

§  29-70.2 14a  Applying  for  Federal 
financial  assistance— Special  requirements, 
nonprofit  organizations. 

*  *  «  «  * 

(a)  Nonconslruction  programs. 

(12)  It  will  comply,  to  the  extent 
applicable,  with  ail  requirements  of 
Section  114  of  the  Clean  Air  Act  (42 
U.S.C.  1857,  et  seq.),  and  section  308  of 
the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251,  et  seq.),  respectively,  or 
any  amendments  to  the  Acts,  relating  to 
inspection,  monitoring,  entry,  reports, 
and  information,  as  well  as  other 
requirements  specified  in  Section  114 
and  Section  308  of  the  Air  Act  and 
Water  Act,  respectively,  and  all 
regulations  and  guidelines  issued 
thereunder. 

5.  Paragraph  (b)  of  §  29-70.215-5, 

Other  nonexpendable  personal  property. 
is  revised  to  read: 

§  29-70.215-5  Other  nonexpendable 
personal  property. 

P  *  ★  *  * 

(b)  Acquisitions  requiring  prior 
approval.  The  recipient  shall  obtain 
prior  approval  from  the  grant  officer  for 
all  purchases  of  nonexpendable 
personal  property,  that  is,  property 
having  a  unit  acquisition  cost  of  $500  or 
more  and  a  useful  life  of  more  than  2 
years.  The  recipient  may  request 
approval  by  itemizing  such  purchases  in 
the  grant  or  agreement  application  prior 
to  award  or  by  submitting  written 
requests  for  approval  of  such  purchases 
during  the  grant  or  agreement  period. 

6.  Sections  29-70.216.  29-70.21 6a.  and 
29-70.216b,  covering  Federal 
procurement  standards  and  required 
provisions  in  DOL  recipient  contracts, 
are  revised  and  presented  in  full  text  as 
follows: 

§  29-70.216  Procurement  standards; 
required  provisions  for  recipient  contracts. 

§  29-70.216-1  Purpose  and  applicability. 

(a)  This  section  provides  minimum 
Federal  standards  for  procurement 
systems,  procedures,  and  contract 
provisions  used  by  a  DOL  recipient  (or 
subrecipient — see  §  29-70.101(b)(2))  in 
obtaining  supplies,  equipment, 
construction,  and  other  services 
(including  research  and  development) 
needed  to  carry  out  a  grant  or  agreement 
where  the  costs  will  be  either  a  direct 
charge  to  the  grant  or  agreement  or  will 
be  counted  in  satisfying  a  matching 


requirement.  The  recipient  shall  ensure 
that  its  contractors  apply  to  their 
procurement  those  elements  of  this 
section  which  are  required  to  be  passed 
through  to  the  contractor  to  enable  the 
recipient  to  be  in  compliance  with 
Federal  standards,  e.g.,  provisions 
required  by  §  29-70.216-13. 

(b)  Except  as  otherwise  stated,  this 
section  does  not  apply  to  the  award  of, 
or  to  provisions  required  in  subgrants  or 
subagreements  awarded  to  eligible 
entities  described  in  §  29-70.101(b)  to 
carry  out  a  part  of  the  substantive 
programmatic  work  of  the  grant. 

(c)  Section  29-70.216-13  prescribes 
provisions  which  the  recipient  must 
include  in  its  contracts. 

§  29-70.216-2  Recipient’s  procurement 
responsibilities. 

These  standards  shall  not  relieve  the 
recipient  of  contractual  or 
administrative  responsibilities  under  its 
contracts.  As  the  responsible  authority 
for  the  successful  accomplishment  of  a 
project  undertaken  pursuant  to  a  grant 
or  agreement,  the  recipient  shall  be 
responsible  for  all  aspects  of 
administering  procurements  in  support 
of  its  grant  or  agreement  including — 
Soliciting  offers  and  bids,  evaluating 
responses,  selecting  contractors,  and 
awarding  contracts;  handling  disputes, 
claims,  and  protests  of  award;  and 
handling  all  other  matters  of  a 
contractual  nature  in  accordance  with 
good  administrative  practice,  sound 
business  judgment.  Federal 
requirements,  and  applicable  State  and 
local  laws.  The  recipient  shall  refer 
matters  concerning  violation  of  law  to 
the  Federal,  State,  or  local  authority 
which  has  proper  jurisdiction.  This  does 
not  prevent  the  recipient  (or 
subrecipient  through  the  recipient)  from 
seeking  advice  from  the  DOL  Agency 
concerning  contractual  issues.  A  DOL 
official  shall  not  substitute  his  or  her 
judgment  for  that  of  a  recipient  unless 
the  matter  is  primarily  a  Federal 
concern. 

§  29-70.216-3  Procurement  systems  and 
procedures. 

If  a  grant  or  agreement  provides  for  or 
allows  procurement,  the  recipient  may 
use  its  own  procurement  systems  and 
procedures  which  reflect  applicable 
State  and  local  laws,  rules,  and 
regulations  to  the  extent  that  the 
systems  and  procedures  do  not  conflict 
with  the  DOL  standards  set  forth  in  this 
section;  applicable  Federal  statutes. 
Executive  Orders,  or  regulations;  or 
terms  of  the  grant  or  agreement.  To  the 
extent  feasible,  DOL  Agency  officials 
shall  assist  the  recipient  to  improve 
recipient  procurement  capabilities  by 


providing  technical  assistance,  training, 
publications,  and  other  aid. 

§  29-70.216-4  Procurement  system 
reviews. 

(a)  A  DOL  Agency  may,  in  accordance 
with  standards  and  guidelines  issued  or 
approved  by  the  Office  of  Federal 
Procurement  Policy  (OFPP),  review  a 
recipient’s  (or  a  prospective  recipient’s) 
procurement  system.  Reviews  should  be 
undertaken  if: 

(1) (i)  There  is  likely  to  be  a  continuing 
relationship  with  a  recipient:  or 

(ii)  The  recipient  is  to  use  a 
substantial  amount  of  the  Federal 
assistance  provided  for  procurement: 
and 

(2)  A  current  procurement  system 
certification  or  report  of  findings 
resulting  from  another  Federal  agency 
review  is  not  available.  (Unless  there 
are  specific,  urgent  reasons  for  doing 
otherwise,  DOL  Agencies  will  accept  the 
findings  or  certification  of  another 
Federal  agency  for  a  period  of  24  months 
from  the  date  of  the  certification  or 
report.) 

(b)  The  purposes  of  making  the  review 
are: 

(1)  To  determine  whether  a  recipient’s 
(or  prospective  recipient’s)  procurement 
system  and  operations  meet  the 
standards  of  this  section  and  other 
acceptable  criteria  established  by  the 
OFPP  in  its  review  standards  and 
guidelines,  such  as  provisions  of  the 
Model  Procurement  Code  for  State  and 
Local  Governments  developed  by  the 
American  Bar  Association: 

(2)  If  a  recipient’s  (or  prospective 
recipient’s)  procurement  system  and 
operations  meet  the  OFPP  standards,  to 
certify  approval  of  the  procurement 
system.  Certification  of  the  system  will 
exempt  the  recipient’s  or  prospective 
recipient’s  procurement  under  a  DOL 
grant  or  agreement  from  prior  DOL 
approvals  required  by  §  29-70.216-6  for 
a  period  of  24  months  from  the 
certification  date.  This  does  not  relieve 
the  recipient  from  the  Federal 
procedural  requirements  set  forth  in 

§  29-70.216-8:  and 

(3)  If  a  recipient’s  (or  prospective 
recipient’s)  procurement  system  and 
operations  do  not  meet  the  OFPP 
standards,  to  prepare  a  report  on 
deficiencies  identified  during  the  review, 
and  to  the  extent  feasible,  provide 
technical  assistance  to  remedy 
shortcomings. 

(c)  Upon  completing  a  procurement 
system  review,  the  DOL  Agency  shall 
provide  a  copy  of  the  certification  or  the 
report  of  findings  to  the  recipient  (or 
prospective  recipient)  and  a  copy  to  the 
Office  of  the  Assistant  Secretary  for 
administration  and  Management 
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(OASAM)  for  further  dissemination  and 
coordination  with  the  OFPP  and  other 
Federal  agencies. 

§  29-70.216-5  DOL  reviews— contractor 
selection  protests. 

(a)  If  a  complaint  is  filed  or  a  protest 
is  made  concerning  the  recipient’s 
contractor  selection  activities,  the 
recipient  shall  attempt  to  resolve  the 
complaint  or  protest  in  accordance  with 
its  established  procedures. 

(b)  A  DOL  Agency  shall  review  a 
complaint  or  protest  regarding  recipient 
contractor  selection  procedures  only  if 
the  complainant  furnishes  evidence  that: 

(1)  All  administrative  remedies  of  the 
recipient  have  been  exhausted  (a 
decision  by  a  recipient  procurement 
appeals  board  or  a  determination  by  the 
head  of  a  recipient  procurement  office 
would  be  considered  evidence);  and 

(2)  The  complaint  involves — 

(i)  A  violation  of  Federal  law  or 
regulations  (Complaints  which  involve 
violations  of  State  or  local  law  shall  be 
under  the  jurisdiction  of  State  or  local 
authorities.); 

(ii)  A  violation  of  the  recipient’s 
protest  procedures;  or 

(iii)  Failure  by  the  recipient  to  review 
a  complaint  or  protest. 

§  29-70.216-6  Required  prior  grant  officer 
approvals. 

(a)  The  recipient  need  not  obtain  prior 
grant  officer  review  and  approval  of 
proposed  contracts  and  related 
procurement  documents  such  as 
requests  for  proposals  and  invitations 
for  bids  if  the  DOL  Agency  certifies 
approval  of  the  recipient’s  procurement 
system  and  operations  following  a  DOL 
review  or  by  accepting  a  current 
certification  by  another  Federal  agency 
(see  §  29-70.216-4). 

(b)  A  recipient  whose  procurement 
system  is  not  currently  certified  shall 
obtain  prior  grant  officer  review  and 
approval  of  the  following  proposed 
contracts  and  related  documents,  such 
as  requests  for  proposals  and  invitations 
for  bids,  under  the  following 
circumstances: 

(1)  The  procurement  is  expected  to 
exceed  $10,000  and  is  to  be  awarded 
without  obtaining  competition,  except  in 
cases  of  public  exigency  or  emergency 
pursuant  to  §  29-70.216-9(d)(2); 

(2)  The  procurement  is  expected  to 
exceed  $10,000  and,  in  response  to  the 
solicitation,  only  one  bid  or  offer  has 
been  received  (see  §  29-70.216-9(d)); 

(3)  The  procurement  is  expected  to 
exceed  $10,000  and  specifies  a  “brand 
name”  product;  or 

(4)  The  recipient’s  procurement 
procedures  or  operations  do  not  meet 
the  standards  of  this  section.  In  this 


circumstance,  the  DOL  Agency  shall 
notify  the  recipient  concerning  the 
deficiency,  and  shall  provide  a  copy  of 
the  notification  to  the  Office  of  Federal 
Procurement  Policy. 

§  29-70.216-7  Recipient  code  of  conduct. 

The  recipient  shall  avoid  conflicts  of 
interest,  real  or  apparent,  by  observing 
the  following  requirements: 

(a)  The  recipient  shall  maintain  a 
written  code  or  written  standards  of 
conduct  which  will  govern  the 
performance  of  its  officers,  employees, 
or  agents  in  contracting  with  or 
otherwise  procuring  supplies, 
equipment,  construction,  or  services 
with  Federal  funds  under  a  DOL  grant  or 
agreement.  These  standards  shall 
provide  that  no  officer,  employee,  or 
agent  shall: 

(1)  Solicit  or  accept  gratuities,  favors, 
or  anything  of  monetary  value  from 
suppliers  or  potential  suppliers, 
including  subcontractors  under  recipient 
contracts;  or 

(2)  Participate  in  the  selection,  award, 
or  administration  of  a  procurement 
supported  by  DOL  funds  (subject  to  this 
section)  where,  to  the  individual’s 
knowledge,  any  of  the  following  has  a 
financial  or  other  substantive  interest  in 
any  organization  which  may  be 
considered  for  award — 

(i)  The  officer,  employee,  or  agent; 

(ii)  Any  member  of  his  or  her 
immediate  family; 

(iii)  His  or  her  partner;  or 

(iv)  A  person  or  organization  which 
employs,  or  is  about  to  employ,  any  of 
the  above. 

(b)  To  the  extent  permitted  by  State  or 
local  law  or  regulations,  recipient 
standards  shall  provide  for  penalties, 
sanctions,  or  other  disciplinary  actions 
(such  as  suspension,  termination,  or  civil 
action  to  recover  money  damages)  to  be 
applied  for  grant  or  agreement  related 
violations  of  law  or  established 
standards  of  conduct  by  recipient 
officers,  employees,  or  agents,  or  by 
contractors  or  their  agents. 

§  29-70.216-8  Procedural  requirements. 

The  recipient  shall  establish 
procurement  procedures  which  provide 
for  the  following  minimum  requirements: 

(a)  Procurement  alternatives.  The 
recipient  shall  review  proposed 
procurement  actions  to  consider 
consolidating  or  breaking  out 
requirements  for  greater  economy  and  to 
avoid  purchasing  unnecessary  or 
duplicative  items;  and,  where 
appropriate,  shall  analyze  lease  versus 
purchase  or  other  alternatives  to 
determine  which  alternative  provides 
for  the  best  use  of  Federal  funds.  State 
and  local  government  recipients  are 


urged  to  enter  into  intergovernmental 
agreements  for  procurement  or  uses  of 
common  goods  and  services. 

(b)  Small,  minority,  and  women’s 
businesses,  and  labor  surplus  area 
suppliers.  (1)  The  recipient  shall  ensure 
that  small,  minority,  and  women’s 
businesses  are  used  as  sources  of 
supplies,  equipment,  construction,  and 
services  whenever  possible  by: 

(1)  Establishing  and  maintaining 
solicitation  mailing  lists  which  include 
small,  minority,  and  women’s 
businesses; 

(ii)  Soliciting  small,  minority,  and 
women’s  businesses  whenever  they  are 
potential  sources; 

(iii)  When  economically  feasible, 
dividing  total  requirements  into  smaller 
units  to  permit  maximum  participation 
by  small,  minority,  and  women’s 
businesses; 

(iv)  If  the  requirement  permits, 
establishing  delivery  schedules  which 
will  encourage  small,  minority,  and 
women’s  businesses  to  participate. 

(v)  When  needed,  using  the  services 
and  assistance  of  the  Small  Business 
Administration,  the  Minority  Business 
Development  Agency  in  the  Department 
of  Commerce,  and  the  Community 
Services  Administration. 

(2)  The  recipient  shall  require  that  any 
contractor  performing  under  its  grant  or 
agreement  take  the  above  affirmative 
steps  with  respect  to  the  use  of  small, 
minority,  and  women’s  businesses  as 
sources  of  supplies,  equipment, 
construction,  and  services. 

(3)  The  recipient  is  also  encouraged  to 
utilize  sources  located  in  areas 
designated  as  labor  surplus  areas  by  the 
Secretary  of  Labor. 

(c)  Selection  procedures.  (1) 
Competition  requirements.  Ebtcept  as 
otherwise  authorized  by  Federal  law 
(see  §  29-70.216-8(c)(2)),  the  recipient 
shall  conduct  all  procurement 
transactions,  regardless  of  dollar 
amount  or  method  used  (formal 
advertising  or  negotiation),  in  a  manner 
that  provides  for  maximum  open  and 
free  competition,  and  shall  use  no 
procedures  which  restrict  or  eliminate 
competition.  The  extent  of  competition 
sought  shall  be  consistent  with  the 
dollar  amount  of  the  award.  Examples  of 
factors  which  might  be  considered 
restrictive  include,  but  are  not  limited  to: 
(i)  Imposition  of  unreasonable 
requirements  on  a  potential  supplier  in 
order  to  qualify  to  do  business  with  a 
recipient  such  as  unnecessary 
experience  or  bonding  requirements;  (ii) 
organizational  conflicts  of  interest;  or 
(iii)  noncompetitive  practices  among 
potential  suppliers. 

(2)  Federal  statutes  authorizing 
preferential  treatment.  A  recipient  may 
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use  preferential  prociu'ement  procedures 
if.  and  to  the  extent  that,  they  are 
prescribed  or  authorized  by  applicable 
Federal  statute  or  Executive  Order. 

(1)  The  following  Federal  laws,  either 
specifically  or  by  intent,  provide 
authority  for  a  recipient  to  use  grant  or 
agreement  funds  to  benefit  specific 
ethnic  or  target  population  groups  or 
specific  geographic  areas: 

(A)  Section  7(b)(2)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  requires  that  any  Act 
authorizing  Federal  contracts  with  or 
grants  to  Indian  organizations  or  for  the 
benefit  of  Indians  shall  require  to  the 
greatest  extent  feasible — 

(2]  preference  in  the  award  of  subcontracts 
and  subgrants  .  .  .  shall  be  given  to  Indian 
organizations  and  to  Indian-owned  economic 
enterprises  .  .  . 

(B)  The  Comprehensive  Employment 
and  Training  Act  (CETA)  provides  for 
certain  programs  which  have,  as  their 
primary  purpose,  job  opportunities  for 
target  population  groups  in  specific 
geographic  areas  (see  §  29-70.216b  and 
20  CFR  676.23).  (CETA,  sec.  123(1^ 

(ii)  If  a  recipient  is  authorized,  in 
accordance  with  §  29-70.21 6-8(c)(2)(i), 
to  use  preferential  procurement,  the 
DOL  Agency  may  require  that  the 
recipient  submit  proposed  procedures 
for  prior  review  and  approval.  In 
addition,  the  DOL  Agency  shall 
periodically  review  such  procedures  to 
ensure  that  they — 

(A)  Conform  to  Federal,  State,  and 
local  law,  and  applicable  regulations; 

(B)  Promote  program  goals  and 
comply  with  the  Federal  statute 
authorizing  the  procedures; 

(C)  Provide  for  recipient  cost  or  price 
analysis  to  ensure  that  costs  are 
reasonable  and  that  Federal  funds  are 
expended  in  accordance  with  good 
business  practice;  and 

(D)  Provide  for  maximinn  competition 
within  the  authorized  limitations  unless 
a  noncompetitive  procurement  can  be 
justified  in  accordance  with  §  29-70.216- 
9(d). 

(iii)  Approval  of  a  grant  or  agreement 
application  which  includes  planned 
preferential  procurement  practices  shall 
constitute  approval  of  use  of  the 
procurement  practices. 

(3)  Recipient  contractor  selection 
procedures.  The  recipient  shall  maintain 
written  contractor  selection  procedures 
under  which  the  solicitation  document 
for  either  a  formally  advertised  (sealed 
bid)  or  a  competitively  negotiated 
procurement  shall: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procured.  In  competitive 


procurements,  the  description  shall  not 
contain  features  which  unduly  restrict 
competition.  The  description  may 
include  a  statement  concerning  the 
qualitative  nature  of  the  material, 
product,  or  service  being  procured  and, 
when  necessary,  shall  set  forth  the 
minimum  essential  characteristics  and 
standards  to  which  it  must  conform  to 
satisfy  its  intended  use.  The  recipient 
shall  avoid  using  detailed  product 
specifications  if  at  all  possible.  When  it 
is  impractical  or  uneconomical  to 
develop  a  clear  and  accurate  description 
of  the  technical  requirements,  the 
recipient  may  use  a  “brand  name  or 
equal”  description  to  deHne 
performance  or  other  salient 
requirements  of  a  procurement.  The 
solicitation  shall  clearly  state  the 
specific  features  of  a  name  brand  which 
an  offeror’s  or  bidder’s  material, 
product,  or  service  must  possess  to  be 
considered  acceptable. 

(ii)  Clearly  set  forth  all  requirements 
which  offerors  or  bidders  must  fulfill 
and  all  other  factors  which  the  recipient 
will  use  in  evaluating  bids  or  proposals. 
In  this  regard,  a  recipient  that  is  a  State 
(or  State  agency  or  organization,  if 
applicable)  shall  require  that  a  bidder  or 
offeror  furnish  information 
demonstrating  compliance  with  any 
applicable  mandatory  standard  or  policy 
relating  to  energy  efficiency  and 
conservation  which  is  contained  in  the 
State  energy  conservation  plan  issued 
pursuant  to  the  Energy  Policy  and 
Conservatiort  Act  (Pul).  L.  94-163). 

(d)  Contract  award.  The  recipient 
shall  make  an  award  only  to  a 
responsible  contractor  as  defined  in 
§  29-70.102. 

§29-70.216-9  Methods  of  procurement. 

The  recipient  shall  accomplish  its 
procurement  by  using,  as  appropriate  to 
the  dollar  amount,  nature  of  the 
procurement,  and  available  offerors  or 
bidders,  one  of  the  following 
procurement  methods: 

(a)  Small  purchase  method.  The 
recipient  shall  use  the  small  purchase 
method  (see  §  29-70.102)  involving 
relatively  simple  informal  procedures 
that  are  sound  and  appropriate  if  a 
procurement  costs,  in  the  aggregate,  not 
more  than  $10,000  or  “small  purchase” 
dollar  limit  of  less  than  $10,000  when 
prescribed  by  State  or  local  government. 
The  recipient  shall  obtain  price  or  rate 
quotations  from  an  adequate  number  of 
qualified  sources  to  ensure  reasonable 
competition. 

(b)  Formal  advertising  (sealed  bid) 
method.  (1)  The  recipient  shall  use  the 
formal  advertising  (sealed  bid) 
procurement  method  (see  §  29-70.102)  if. 


as  a  minimum,  the  following  conditions 
are  present: 

(1)  A  complete,  adequate,  and  realistic 
specification  or  purchase  description  is 
available; 

(ii)  Two  or  more  responsible  (see 
“responsible  contractor”  definition  in 
§  29-70.102)  suppliers  are  willing  and 
able  to  compete  effectively  for  the 
award;  and 

(iii)  The  procurement  lends  itself  to  a 
firm  fixed-price  contract,  and  contractor 
selection  based  principally  on  price  is 
appropriate. 

(2)  In  formally  advertised 
procurements,  the  recipient  shall: 

(i)  Solicit  bids  by  issuing  an 
“invitation  for  bids”  to  known  suppliers 
and  by  publicly  advertising  the 
invitation,  allowing  sufficient  time  prior 
to  the  date  of  bid  opening  to  permit 
adequate  responses; 

(ii)  In  the  invitation  for  bids  (including 
specifications  and  attachments),  clearly 
define  the  items  or  services  needed  to 
enable  bidders  to  respond  properly; 

(iii)  Open  all  bids  publicly  at  the  time 
and  place  stated  in  the  invitation  for 
bids;  and 

(iv)  Award  a  firm  fixed-price  contract 
(lump  sum  or  unit  price)  by  written 
notice  to  the  responsible  bidder  whose 
bid,  conforming  to  the  invitation  for 
bids,  is  lowest  in  price.  The  recipient 
shall  consider  factors  such  as  discounts, 
transportation  costs,  and  life  cycle  costs 
if  the  invitation  for  bids  provides  for 
their  consideration.  The  recipient  may 
use  payment  discounts  to  determine  the 
low  bid  only  if  prior  recipient 
experience  indicates  that  such  discounts 
are  generally  taken. 

(3)  The  recipient  may  reject  any  or  all 
bids  when  there  are  sound,  documented 
business  reasons  in  the  best  interest  of 
the  program. 

(c)  Competitive  negotiation  method. 

(1)  The  recipient  shall  use  the 
competitive  negotiation  method  (see 
§  29-70.102)  if  the  following  conditions 
are  present; 

(1)  The  nature  of  the  item  or  service 
needed  precludes  developing  a 
specification  or  a  purchase  description 
so  precise  that  all  interested  parties 
have  an  identical  understanding  of  the 
requirement; 

(ii)  In  addition  to  price,  other  factors 
will  be  considered  in  making  an  award; 
and 

(iii)  Two  or  more  responsible 
suppliers  are  willing  and  able  to 
compete  effectively  for  the  award. 

(2)  When  using  the  competitive 
negotiation  method,  the  recipient  shall: 

(i)  Solicit  offers  by  distributing 
Requests  for  Proposals  (RFPs)  (see  §  29- 
70.102)  to  an  adequate  number  of 
qualified  sources  to  ensure  competition 
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(generally  sources  included  on  recipient 
source  lists),  and  by  publicizing  the  RFP 
and  honoring  requests  for  copies  of  the 
RFP  to  the  maximum  extent  practicable; 

(ii)  Ensure  that  the  RFP  identifies  all 
significant  evaluation  factors,  including 
cost  or  price,  and  the  relative 
importance  of  each; 

(iii)  Provide  mechanisms  for  making 
technical  evaluations  of  proposals 
received  and  determinations  of 
responsible  offerors  for  the  purpose  of 
holding  written  or  oral  discussions;  for 
conducting  negotialions  with  offerors 
deemed  to  be  in  the  competitive  range 
(offerors  whose  proposals,  when 
evaluated,  are  believed  to  have  a 
reasonable  chance  of  being  selected  for 
award):  and  for  selecting  the  contractor; 
and 

(iv)  Award  the  contract  to  the 
responsible  offeror  whose  proposal  will 
be  most  advantageous  to  the  recipient, 
price  and  other  factors  considered:  and 
notify  unsuccessful  offerors  of  the 
award. 

(3)  The  recipient  may  utilize 
competitive  negotiation  procedures  for 
procurement  of  Architectural/ 
Engineering  professional  services, 
whereby  competitors’  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiation  of  fair  and  reasonable 
compensation. 

(d)  Noncompetitive  negotiation 
method,  (1)  The  recipient  may  use  the 
noncompetitive  negotiation  method  (see 
§  29-70.102)  under  the  following 
circumstances  when  use  of  the  small 
purchase,  competitive  sealed  bid  (formal 
advertising),  or  competitive  negotiation 
method  is  not  feasible: 

(ij  If  a  public  exigency  or  emergency 
exists  and  the  urgency  of  the 
requirement  will  not  permit  a  delay 
incident  to  obtaining  competition: 

(ii)  If  the  item  is  available  from  only  a 
single  source;  or 

(iii)  If.  after  soliciting  a  number  of 
sources,  competition  is  deemed 
inadequate. 

(2)  Unless  the  recipient's  procurement 
system  has  been  certified  in  accordance 
with  §  29-70.216-4,  the  recipient  shall 
obtain  prior  grant  officer  approval  for 
noncompetitive  negotiated  procurements 
expected  to  exceed  $10,000  (see  §  29- 
70.216-6(b))  which  were  not  identified  in 
the  approved  grant  or  agreement  budget 
except  for  procurements  made  in  cases 
of  public  exigency  or  emergency  under 
§  29-70.216-9(d)(l){i).  In  such  cases  (of 
public  exigency  or  emergency),  the 
recipient  shall  document  the 
circumstances  under  which  the 
procurement  was  made  and  shall  notify 
the  grant  officer  as  soon  thereafter  as 
possible. 


(e)  Other  procurement  methods.  The 
recipient  may  use  other  innovative 
procurement  methods  after  obtaining 
prior  approval  of  the  grant  officer.  A 
DOL  Agency  approving  such  a  method 
shall  send  a  copy  of  the  approval  to  the 
OFPP. 

§  29-70.2 16-10  Contract  pricing. 

(a)  The  recipient  shall  make  a  price  or 
cost  analysis  (as  appropriate  to  the  kind 
of  contract)  with  every  procurement 
action,  including  contract  modifications. 
The  recipient  may  perform  a  price 
analysis  by  making  a  comparison  among 
price  quotations  submitted,  or  by 
comparing  price  quotations  submitted 
with  current  market  prices  (considering 
discounts,  if  appropriate).  The  recipient 
shall  perform  a  cost  analysis  by 
reviewing  and  evaluating  each  element 
of  costs  submitted  to  determine  its 
reasonableness,  allocability  to  work 
undertaken  under  the  procurement,  and 
allowability  under  applicable  Federal 
cost  principles. 

(b)  The  DOL  Agency  shall  allow  costs 
or  prices  based  on  estimated  costs  for 
recipient  contracts  only  to  the  extent 
that  costs  incurred  or  cost  estimates 
included  in  negotiated  prices  are 
consistent  with  terms  of  the  grant  or 
agreement  and  applicable  Federal  .cost 
principles. 

(c)  The  recipient  shall  not  use  a  cost- 
plus-a-percentage-of-cost  or  percentage- 
of-construction-cost  contract. 

§29-70.216-11  Recipient  procurement 
records. 

The  recipient  shall  maintain  files  and 
other  records  sufficient  to  detail  the 
significant  history  of  a  procurement. 
Files  and  other  records  for  procurements 
using  other  than  small  pruchase 
procedures  shall  include  as  a  minimum: 
rationale  for  procurement  method  used 
and  any  required  justifications  for  the 
use  of  noncompetitive  procurement,  the 
basis  for  the  selection  of  contract  type, 
required  grant  officer  approvals,  the 
basis  for  contractor  selection  or 
rejection,  and  the  basis  for  the  award 
cost  or  price. 

§  29-70.216-12  Recipient  contract 
administration. 

The  recipient  shall  maintain  a  system 
for  contract  administration  to  ensure 
that  contractors  and  other  suppliers 
comply  with  terms,  conditions,  and 
performance  requirements  of  contracts 
(including  purchase  orders),  and  to 
ensure  adequate  and  timely  completion 
of  all  transactions. 

§  29-70.216-13  Content  and  provisions  of 
recipient  contracts. 

(a)  General.  Except  for  small 
purchases  (purchases  of  $10,000  or 


less — see  §  29-70.216-9(a)),  the  recipient 
shall  award  a  contract  through  a 
bilaterally  executed  written  agreement 
which  includes  all  prqyisions  needed  to 
define  a  sound  and  complete  agreement. 
The  recipient  shall  include  in  the  written 
agreement  the  price  or  estimated  cost, 
method  of  payment,  scope  and  extent  of 
work,  period  of  performance,  and  other 
information  pertinent  to  the  particular 
procurement. 

(b)  Required  general  provisions.  In 
addition,  the  recipient  shall  include,  in 
each  contract  exceeding  $10,000,  the 
following  provisions,  and  shall  require 
that  its  contractors  include  the 
provisions  in  their  subcontracts 
exceeding  $10,000: 

(1)  A  provision  which  will  allow  for 
administrative,  contractual,  or  legal 
remedies  if  the  contractor  violates  or 
breaches  terms  of  the  contract:  and 
which  provides  for  appropriate 
sanctions  and  penalties. 

(2)  A  provision  for  termination  of  the 
contract  for  default;  and  for  termination 
because  of  circumstances  beyond  the 
control  of  the  contractor.  The  provision 
shall  include  conditions  under  which 
termination  actions  will  be  taken,  the 
manner  of  taking  such  actions,  and  the 
basis  for  settlement. 

(3)  Except  for  a  formally  advertised 
contract  awarded  on  a  fixed  price  basis, 
a  provision  that  the  contractor  shall 
maintain  adequate  records  related  to 
work  under  the  grant  or  agreement 
program;  and  shall  make  available  to 
the  recipient,  the  Secretary  of  Labor,  the 
Comptroller  General  of  the  United 
States,  or  any  duly  authorized 
representative,  any  books,  documents, 
papers,  and  records  which  are  pertinent 
to  that  specific  contract  for  the  purpose 
of  making  audits,  examinations, 
excerpts,  and  transcriptions.  Contract 
records  shall  be  retained  for  a  period  of 
3  years  after  final  payment  is  made  to 
the  contractor  and  all  other  pending 
matters  are  closed.  “Pending  matters” 
include,  but  are  not  limited  to.  an  audit, 
litigation,  or  other  action  involving  the 
records. 

(4)  A  provision  that  the  contractor  will 
take  the  following  actions  to  ensure  that 
small,  minority,  and  women's 
businesses  shall  have  the  maximum  ' 
practicable  opportunity  to  participate  in 
the  performance  of  the  contract: 

(i)  Include  small,  minority,  and 
women's  businesses  on  source  lists  and 
assure  that  they  are  solicited  whenever 
they  are  potential  sources: 

(ii)  Divide  total  requirements  into 
smaller  requirements  to  permit 
maximum  small,  minority,  and  women’s 
business  participation  whenever 
economically  feasible;  and 
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(iii)  Use  the  services  and  assistance  of 
the  Small  Business  Administration,  the 
Minority  Business  Development  Agency 
of  the  Department  of  Commerce,  and  the 
Community  Services  Administration,  as 
required. 

(5)  All  other  provisions  of  the  grant  or 
agreement  which  flow  down  and  are 
applicable  to  a  recipient  contract. 

(6)  Executive  Order  11246— Equal 
Employment  Opportunity.  In  addition  to 
the  above,  the  recipient  shall  include  the 
following  equal  employment  opportunity 
clause  (prescribed  in  41  CFR  60-1.4)  in 
all  contracts  and  shall  require  that  its 
contractors  include  the  clause  in  their 
contracts  which  have,  or  are  expected  to 
have,  an  aggregate  value  within  a  12- 
month  period  exceeding  $10,000: 

Equal  Opportunity 

During  the  performance  of  this  contract,  the 
contractor  agrees  as  follows; 

(1)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin.  The  contractor  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
arc  treated  during  their  employment  without 
regard  to  their  race,  color,  religion,  sex,  or 
national  origin.  Such  action  shall  include,  but 
not  be  limited  to  the  following:  Employment, 
upgrading,  demotion,  or  transfer,  recruitment 
or  recruitment  advertising;  layoff  or 
termination;  rates  of  pay  or  other  forms  of 
compensation;  and  selection  for  training, 
including  apprenticeship.  The  contractor 
agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for 
employment,  notices  to  be  provided  setting 
forth  the  provisions  of  this  nondiscrimination 
clause. 

(2)  The  contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

(3)  The  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided  by  the 
agency  contracting  officer,  advising  the  labor 
union  or  workers’  representative  of  the 
contractor’s  commitments  under  section  202 
of  Executive  Order  11246  of  September  24, 
1965,  as  amended,  and  shall  post  copies  of 
the  notice  in  conspicuous  places  available  to 
employees  and  applicants  for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  the  Executive  Order  11246  of 
September  24, 1965,  as  amended,  and  of  the 
rules,  regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  11246  of  September  24, 1965, 
as  amended,  and  by  rules,  regulations,  and 
orders  of  the  Secretary  of  Labor,  or  pursuant 
thereto,  and  will  permit  access  to  its  books, 
records,  and  accounts  by  the  contracting 
agency  and  the  Secretary  of  Labor  for 


purposes  of  investigation  to  ascertain  , 
compliance  with  such  rules,  regulations,  and 
orders. 

(6)  In  the  event  of  the  contractor’s 
noncompliance  with  the  nondiscrimination 
clauses  of  this  contract  or  with  any  of  such 
rules,  regulations,  or  orders,  this  contract  may 
be  canceled,  terminated,  or  suspended  in 
whole  or  in  part  and  the  contractor  may  be 
declared  ineligible  for  further  Government 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24, 1965,  as  amended,  and  such 
other  sanctions  may  be  imposed  and 
remedies  invoked  as  provided  in  Executive 
Order  11246  of  September  24, 1965,  as 
amended,  or  by  rule,  regulation,  or  order  of 
the  Secretary  of  Labor,  or  as  otherwise 
provided  by  law. 

(7)  The  contractor  will  include  the  portion 
of  the  sentence  immediately  preceding 
paragraph  (1)  and  the  provisions  of 
paragraphs  (1)  through  (7)  in  every 
subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  11246  of 
September  24, 1965,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  contractor  will  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  may  be  directed  by  the  Secretary  of 
Labor  as  a  means  of  enforcing  such 
provisions,  including  sanctions  for 
noncompliance:  Provided,  however.  That  in 
the  event  the  contractor  becomes  involved  in, 
or  is  threatened  with,  litigation  which  a 
subcontractor  or  vendor  as  a  result  of  such 
direction,  the  contractor  may  request  the 
United  States  to  enter  into  such  litigation  to 
protect  the  interests  of  the  United  States. 

(c)  Special  provisions.  The  recipient 
shall  include  any  or  all  of  the  following 
provisions  in  contracts  requiring  their 
inclusion,  as  indicated  in  the  following 
paragraphs: 

(1)  Clean  Air  Act  of  1970  (42  U.S.C. 
1857  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  et 
seq.)  or  amendments  thereto, 

■The  recipient  shall  include  the 
following  certification  and  provision  in 
any  solicitation  and  resulting  contract  in 
excess  of  $100,000: 

(i)  Certification: 

Clean  Air  and  Water  Certification 

’The  bidder  or  offeror  certifies  as  follows: 

(a)  Any  facility  to  be  utilized  in  the 
performance  of  this  proposed  contract  has  □, 
has  not  □  been  listed  on  the  Environmental 
Protection  Agency  (EPA)  List  of  Violating 
Facilities. 

(b)  It  will  promptly  notify  the  recipient, 
prior  to  award,  of  the  receipt  of  any 
communication  from  the  Director,  Office  of 
Federal  Activities,  EPA,  indicating  that  any 
facility  which  it  proposes  to  use  for  the 
performance  of  the  contract  is  under 
consideration  to  be  listed  on  the  EPA  List  of 
Violating  Facilities. 

(c)  It  will  include  substantially  this 
certification,  including  this  paragraph  (c),  in 
every  nonexempt  subcontract. 


(ii)  Provision: 

Clean  Air  and  Water 

(a)  The  contractor  agrees  as  follows; 

(1)  To  comply  with  all  the  requirements  of 
section  114  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  1857  et  seq.),  and  section  308  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq.)  respectively,  relating  to 
inspection,  monitoring,  entry,  reports,  and 
information,  as  well  as  other  requirements 
specified  in  section  114  and  section  308  of  the 
Air  Act  and  the  Water  Act,  respectively,  and 
all  regulations  and  guidelines  issued 
thereunder  before  the  award  of  this  contract. 

(2)  That  no  portion  of  the  work  required  by 
this  contract  will  be  performed  in  a  facility 
listed  on  the  EPA  List  of  Violating  Facilities 
on  the  date  when  this  contract  was  awarded 
unless  and  until  the  EPA  eliminates  the  name 
of  such  facility  or  facilities  from  such  listing. 

(3)  To  use  its  best  efforts  to  comply  with 
clean  air  standards  and  clean  water 
standards  at  the  facility  in  which  the  contract 
is  being  performed. 

(4)  To  insert  the  substance  of  the 
provisions  of  this  clause  into  any  noncxempt 
subcontract,  including  this  paragraph  (a)(4). 

(b)  The  terms  used  in  this  clause  have  the 
following  mcaningsi 

(1)  The  term  “Air  Act’’  means  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  1857  et  seq.). 

(2)  The  term  “Water  Act"  means  Federal 
Water  Pollution  Control  Act,  as  amended  (33 
U.S.C.  1251  et  seq.). 

(3)  The  term  “clean  air  standards"  means 
any  enforceable  rules,  regulations,  guidelines, 
standards,  limitations,  orders,  controls, 
prohibitions,  or  other  requirements  which  are 
contained  in,  issued  under,  or  otherwise 
adopted  pursuant  to  the  Air  Act  or  Executive 
Order  11738,  an  applicable  implementation 
plan  as  described  in  section  110(d)  of  the 
Clean  Air  Act  (42  U.S.C.  1857c-5(d)),  an 
approved  implementation  procedure  or  plan 
under  section  111(c)  or  section  111(d), 
respectively,  of  the  Air  Act  (42  U.S.C.  1857c-6 

(c),  or  (d)),  or  an  approved  implementation 
procedure  under  section  112(d)  of  the  Air  Act 
(42  U.S.C.  1857c-7(d)). 

(4)  The  term  “clean  water  standards” 
means  any  enforceable  limitation,  control, 
condition,  prohibition,  standard,  or  other 
requirement  which  is  promulgated  pursuant 
to  the  Water  Act  or  contained  in  a  permit 
issued  to  a  discharger  by  the  EPA  or  by  a 
State  under  an  approved  program,  as 
authorized  by  section  402  of  the  Water  Act 
(33  U.S.C.  1342),  or  by  local  government  to 
ensure  compliance  with  pretreatment 
regulations  as  required  by  section  307  of  the 
Water  Act  (33  U.S.C.  1317). 

(5)  The  term  “compliance"  means 
compliance  with  clean  air  or  water 
standards.  Compliance  shall  also  mean 
compliance  with  a  schedule  or  plan  ordered 
or  approved  by  a  court  of  competent 
jurisdiction,  the  EPA  or  an  air  or  water 
pollution  control  agency  in  accordance  with 
the  requirements  of  the  Air  Act  or  Water  Act 
and  regulations  issued  pursuant  thereto. 

(6)  The  term  “facility”  means  any  building, 
plant,  installation,  structure,  mine,  vessel  or 
other  floating  craft,  location,  or  site  of 
operations,  owned,  leased,  or  supervised  by  a 
contractor  or  subcontractor,  to  be  utilized  in 
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the  performance  of  a  contract  or  subcontract. 
Where  a  location  or  site  of  operations 
contains  or  includes  more  than  one  building, 
plant.  instaUation.  or  structure,  the  entire 
location  or  site  shall  be  deemed  to  be  a 
facility  except  where  the  Director.  Office  of 
Federal  Activities,  EPA,  determines  that 
independent  facilities  are  collocated  in  one 
geographical  area. 

(2)  Patents  and  copyrights.  If  the 
contract  involves  research, 
development,  experimental,  or 
demonstration  work,  the  contract  shall 
include  a  provision  setting  forth  DOL 
requirements  and  regulations  pertaining 
to: 

(i)  Reporting  and  patent  rights  with 
respect  to  any  discovery  or  invention 
which  arises  or  is  developed  in  the 
course  of  or  under  the  contract:  and 

(ii)  Copyrights  and  rights  in  data.  The 
provision  shall  be  consistent  with  the 
requirements  of  §  29-70.215-9 
concerning  intangible  personal  property. 

(3)  Contract  Work  Hoars  and  Safety 
Standards  Act  (40  U.S.C.  327-332).  (i)  If 
the  grant  or  agreement  is  under  a  statute 
providing  wage  standards  for  such 
work,  the  recipient  shall  include  the 
provision  described  in  paragraph 
(cK3)(iii)  in  any  nonconstruction 
contract  which  involves  the  employment 
of  mechanics  and  laborers  (including 
watchmen,  guards,  apprentices,  and 
trainees)  if  the  contract  exceeds  $2,500. 

(ii)  The  requirements  of  the  Act  do  not 
apply  to  contracts  for  transportation  or 
transmission  of  intelligence,  to  contracts 
under  which  work  is  to  be  performed 
solely  within  a  foreign  country,  to 
contracts  for  the  purchase  of  supplies  or 
materials  or  articles  ordinarily  available 
on  the  open  market,  or  to  work  where 
the  DOL  assistance  is  in  the  form  of  a 
loan  guarantee  or  insurance. 

(iii)  The  provision  covering  overtime 
requirements  for  nonconstruction 
contracts  (for  construction  contracts,  see 
§  29-70.216-13(d)(4))  shall  be 
substantially  the  same  as  the  following 
provision  as  set  forth  in  29  CFR  5.5  (c) 
and  (e): 

Contract  Work  Hours  and  Safely  Standards 
Act — Overtime  Compensation 

(1)  Overtime  requirements.  No  contractor 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or 
involve  the  employment  of  laborers  or 
mechanics  shall  require  or  permit  any  laborer 
or  mechanic  in  any  workweek  in  which  he  or 
she  is  employed  on  such  work  to  work  in 
excess  of  eight  hours  in  any  calendar  day  or 
in  excess  of  forty  hours  in  such  workweek 
unless  such  laborer  or  mechanic  receives 
compensation  at  a  rate  not  less  than  one  and 
one-half  times  his  or  her  basic  rate  of  pay  for 
all  hours  worked  in  excess  of  eight  hours  in 
any  calendar  day  or  in  excess  of  forty  hours 
in  such  workweek,  as  the  case  may  be. 


(2)  Violation;  liabiUty  for  unpaid  wages: 
liquidated  damages.  In  the  event  of  any 
violation  of  the  clause  sfet  forth  in 
subparagraph  (1),  the  contractor  and  any 
subcontractor  responsible  therefor  shall  be 
liable  to  any  affected  employee  for  his  or  her 
unpaid  wages.  In  addition,  such  contractor 
and  subcontractor  shall  be  liable  to  the 
United  States  (in  the  case  of  work  done  under 
contract  for  the  District  of  Columbia  or  a 
territory,  to  such  district  or  to  such  territory), 
for  liquidated  damages.  Such  liquidated 
damages  shall  be  computed  with  respect  to 
each  individual  laborer  or  mechanic 
employed  in  violation  of  the  clause  set  forth 
in  subparagraph  (1),  in  the  sum  of  $10  for 
each  calendar  day  on  which  such  employee 
was  required  or  permitted  to  work  in  excess 
of  eight  hours  or  in  excess  of  the  standard 
workweek  of  forty  hours  without  payment  of 
the  overtime  wages  required  by  the  clause  set 
forth  in  subparagraph  (1). 

(3)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Department  of 
Labor  may  withhold  or  cause  to  be  withheld, 
from  any  moneys  payable  on  account  of  work 
performed  by  the  contractor  or  subcontractor, 
such  sums  as  may  administratively  be 
determined  to  be  necessary  to  satisfy  any 
liabilities  of  such  contractor  or  subcontractor 
for  unpaid  wages  and  liquidated  damages  as 
provided  in  the  clause  set  forth  in 
subparagraph  (2). 

(4)  Subcontracts.  The  contractor  shall 
insert  in  any  subcontracts  the  clauses  set 
forth  in  subparagraphs  (1),  (2),  and  (3)  of  this 
paragraph  and  also  a  clause  requiring  the 
subcontractors  to  include  these  clauses  in 
any  lower  tier  subcontracts  which  they  may 
enter  into,  together  with  a  clause  requiring 
this  insertion  in  any  further  subcontracts  that 
may  in  turn  be  made. 

(5)  Records.  The  contractor  shall  maintain 
payroll  records  containing  the  information 
specified  in  29  CFR  S16.2(a).  Such  records 
shall  be  preserved  for  3  years  from  the 
completion  of  the  contract. 

(d)  Provisions — construction 
contracts.  The  recipient  shall  include  the 
following  provisions  in  construction 
contracts  if  applicable: 

(1)  Bonding  requirements.  In  awarding 
contracts  for  construction  or  facility 
improvement,  the  recipient  shall  require 
that  contractors  observe  the  bonding 
requirements  of  §  29-70.202-2(a). 

(2)  Prevailing  wage  requirements  in 
accordance  with  the  Davis-Bacon  Act 
(40  U.S.C.  276a-276a-7).  When  required 
by  the  Federal  program  legislation,  the 
recipient  shall  include  in  contracts  in 
excess  of  $2,000  for  construction, 
alteration,  and/or  repair,  including 
painting  and  decorating,  of  a  building  or 
work  financed  in  whole  or  in  part  with 
Federal  funds,  a  provision  requiring 
compliance  with  the  Davis-Bacon  Act 
prevailing  wage  requirements,  as 
implemented  by  DOL  regulations  (29 
CF’R,  Parts  1  and  5).  In  addition,  the 
recipient  shall  obtain  from  the  DOL 
(through  the  nearest  Wage-Hour  area  or 
regional  office)  and  shall  include  in  each 


solicitation  and  resulting  contract,  a 
copy  of  the  current  prevailing  wage 
determination  issued  by  the  DOL.  The 
recipient  shall  condition  the  award  of 
such  a  contract  upon  the  contractor’s 
acceptance  of  the  wage  determination. 
(Contractors  subject  to  the  Act  are 
required  to  pay  not  less  often  than  once 
a  week,  minimum  wages,  including 
fringe  benefits,  to  mechanics  and 
laborers  engaged  in  construction 
activity,  based  on  the  determinations  by 
the  Secretary  of  Labor  of  wage  rates  and 
fringe  benefits  prevailing  for  the 
corresponding  classes  of  mechanics  and 
laborers  employed  on  similar  projects  in 
the  same  locality.)  The  recipient  shall 
report  all  suspected  or  reported 
violations  to  the  responsible  DOL 
Agency:  and  shall  include  a  provision, 
as  set  forth  in  29  CFR  5.5(a),  in  all 
contracts  or  subcontracts,  subject  to  the 
Act: 

(1)  Minimum  wages,  (i)  All  mechanics  and 
laborers  employed  or  working  upon  the  site 
of  the  work,  or  under  the  United  Slates 
Housing  Act  of  1937  or  under  the  Housing  Act 
of  1949  in  the  construction  or  development  of 
the  project,  will  be  paid  unconditionally  and 
not  less  often  than  once  a  week,  and  without 
subsequent  deduction  or  rebate  on  any 
account  (except  such  payroll  deductions  as 
are  permitted  by  regulations  issued  by  the 
Secretary  of  Labor  under  the  Copeland  Act 
(29  CFR  Part  3)),  the  full  amounts  due  at  time 
of  payment  computed  at  wage  rates  not  less 
than  those  contained  in  the  wage 
determination  decision  of  the  Secretary  of 
Labor  which  is  attached  hereto  and  made  a 
part  hereof,  regardless  of  any  contractual 
relationship  which  may  be  alleged  to  exist 
between  the  contractor  and  such  laborers 
and  mechanics;  and  the  wage  determination 
decision  shall  be  posted  by  the  contractor  at 
the  site  of  the  work  in  a  prominent  place 
where  it  can  be  easily  seen  by  the  workers. 
For  the  purpose  of  this  clause,  contributions 
made  or  costs  reasonably  anticipated  under 
section  1(b)(2)  of  the  Davis-Bacon  Act  on 
behalf  of  laborers  or  mechanics  are 
considered  wages  paid  to  such  laborers  or 
mechanics,  subject  to  the  provisions  of  29 
CFR  5.5(a)(l)(iv).  Also  for  the  purpose  of  this 
clause,  regular  contributions  made  or  costs 
incurred  for  more  than  a  weekly  period  under 
plans,  funds,  or  programs,  but  covering  the 
particular  weekly  period,  are  deemed  to  be 
constructively  made  or  incurred  during  such 
weekly  period. 

(ii)  The  recipient  shall  require  that  any 
class  of  laborers  or  mechanics,  including 
apprentices  and  trainees,  which  is  not  listed 
in  the  wage  determination  and  which  is  to  be 
employed  under  the  contract,  shall  be 
classified  or  reclassified  conformably  to  the 
wage  determination  and  a  report  of  the  action 
taken  shall  be  sent  by  the  recipient  to  the 
Secretary  of  Labor.  In  the  event  the  interested 
parties  cannot  agree  on  the  proper 
classification  or  reclassification  of  a 
particular  class  of  laborers  and  mechanics, 
including  apprentices  and  trainees  to  be  used, 
the  question  accompanied  by  the  • 
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recommendation  of  the  recipient  shall  be 
referred  to  the  Secretary  for  final 
determination. 

(iii)  The  recipient  shall  require,  whenever 
the  minimum  wage  rate  prescribed  in  the 
contract  for  a  class  of  laborers  or  mechanics 
includes  a  fringe  benefit  which  is  not 
expressed  as  an  hourly  wage  rate  and  the 
contractor  is  obligated  to  pay  a  cash 
equivalent  of  such  a  fringe  benefit,  an  hourly 
cash  equivalent  thereof  to  be  established.  In 
the  event  the  interested  parties  cannot  agree 
upon  a  cash  equivalent  of  the  fringe  benefit, 
the  question,  accompanied  by  the 
recommendation  of  the  recipient,  shall  be 
referred  to  the  Secretary  of  Labor  for 
determination. 

(iv)  If  the  contractor  does  not  make 
payments  to  a  trustee  or  other  third  person,  it 
may  consider  as  part  of  the  wages  of  any 
laborer  or  mechanic  the  amount  of  any  costs 
reasonably  anticipated  in  providing  beneHts 
under  a  plan  or  program  of  a  type  expressly 
listed  in  the  wage  determination  decision  of 
the  Secretary  of  Labor  which  is  a  part  of  this 
contract:  Provided,  however.  The  Secretary  of 
Labor  has  found,  upon  the  written  request  of 
the  contractor,  that  the  applicable  standards 
of  the  Davis-Bacon  Act  have  been  met.  The 
Secretary  of  Labor  may  require  the  contractor 
to  set  aside  in  a  separate  account  assets  for 
the  meeting  of  obligations  under  the  plan  or 
program. 

(2)  Withholding.  The  Department  of  Labor 
may  withhold  or  cause  to  be  withheld  from 
the  contractor  so  much  of  the  accrued 
payments  or  advances  as  may  be  considered 
necessary  to  pay  laborers  and  mechanics, 
including  apprentices  and  trainees,  employed 
by  the  contractor  or  any  subcontractor  on  the 
work  the  full  amount  of  wages  required  by 
the  contract.  In  the  event  of  failure  to  pay  any 
laborer  or  mechanic,  including  any 
apprentice  or  trainee,  employed  or  working 
on  the  site  of  the  work  or  under  the  United 
States  Housing  Act  of  1937  or  under  the 
Housing  Act  of  1949  in  the  construction  or 
development  of  the  project,  all  or  part  of  the 
wages  required  by  the  contract,  the 
Department  of  Labor  may,  after  written 
notice  to  the  contractor  or  the  recipient,  take 
such  action  as  may  be  necessary  to  cause  the 
suspension  of  any  further  payment,  advance, 
or  guarantee  of  funds  until  such  violations 
have  ceased. 

(3)  Payrolls  and  basic  records,  (i)  Payrolls 
and  basic  records  relating  thereto  will  be 
maintained  during  the  course  of  the  work  and 
preserved  for  a  period  of  three  years 
thereafter  for  all  laborers  and  mechanics 
working  at  the  site  of  the  work,  or  under  the 
United  States  Housing  Act  of  1937,  or  under 
the  Housing  Act  of  1949,  in  the  construction 
or  development  of  the  project.  Such  records 
will  contain  the  name  and  address  of  each 
such  employee,  his  or  her  correct 
classification,  rates  of  pay  (including  rates  of 
contributions  or  costs  anticipated  of  the  types 
described  in  section  l(b](2]  of  the  Davis- 
Bacon  Act),  daily  and  weekly  number  of 
hours  worked,  deductions  made  and  actual 
wages  paid.  Whenever  the  Secretary  of  Labor 
has  found  under  29  CFR  5.5(a](l)(iv]  that  the 
wages  of  any  laborer  or  mechanic  include  the 
amount  of  any  costs  reasonably  anticipated 
in  providing  benefits  under  a  plan  or  program 


described  in  section  l(b](2)(B]  of  the  Davis- 
Bacon  Act,  the  contractor  shall  maintain 
records  which  show  that  the  commitment  to 
provide  such  benefits  is  enforceable,  that  the 
plan  or  program  is  financially  responsible, 
and  that  the  plan  or  program  has  been 
communicated  in  writing  to  the  laborers  or 
mechanics  affected,  and  the  records  which 
show  the'costs  anticipated  or  the  actual  costs 
incurred  in  providing  such  benefits. 

(ii)  The  contractor  will  submit  weekly  a 
copy  of  all  payrolls  to  the  Department  of 
Labor  (DOL)  if  the  DOL  is  a  party  to  the 
contract,  but  if  the  DOL  is  not  such  a  party, 
the  contractor  will  submit  the  payrolls  to  the 
recipient  for  transmission  to  the  DOL.  The 
copy  shall  be  accompanied  by  a  statement 
signed  by  the  employer  or  his  or  her  agent 
indicating  that  the  wage  rates  contained 
therein  are  not  less  than  those  determined  by 
the  Secretary  of  Labor  and  that  the 
classifications  set  forth  for  each  laborer  or 
mechanic  conform  with  the  work  to  be 
performed.  A  submission  of  a  “Weekly 
Statement  of  Compliance”  which  is  required 
under  this  contract  and  the  Copeland 
regulations  of  the  Secretary  of  Labor  (29  CFR, 
Part  3]  and  the  filing  with  the  initial  payroll 
or  any  subsequent  payroll  of  a  oopy  of  any 
findings  by  the  Secretary  of  Labor  under  29 
CFR  5.5(a](l)(iv}  shall  satisfy  this 
requirement.  The  recipient  shall  be 
responsible  for  the  submission  of  copies  of 
payrolls  of  all  recipient  contractors  and 
subcontractors.  The  contractor  will  make  the 
records  required  under  the  labor  standards 
clauses  of  the  contract  available  for 
Inspection  by  authorized  representatives  of 
the  recipient  and  the  DOL,  and  will  permit 
such  representatives  to  interview  employees 
during  working  hours  on  the  job.  Contractors 
employing  apprentices  or  trainees  under 
approved  programs  shall  include  a  notation 
on  the  first  weekly  certified  payrolls 
submitted  to  the  recipient  that  their 
employment  is  pursuant  to  an  approved 
program  and  shall  identify  the  program. 

(4)  Apprentices  and  trainees,  (i) 
Apprentices.  Apprentices  will  be  permitted  to 
work  at  less  than  the  predetermined  rate  for 
the  work  they  performed  when  they  are 
employed  and  individually  registered  in  a 
bona  fide  apprenticeship  program  registered 
with  the  U.S.  Department  of  Labor, 
Employment  and  Training  Administration, 
Bureau  of  Apprenticeship  and  Training,  or 
with  a  State  Apprenticeship  Agency 
recognized  by  the  Bureau,  or  if  a  person  is 
employed  in  his  or  her  first  90  days  of 
probationary  employment  as  an  apprentice  in 
such  an  apprenticeship  program,  who  is  noi 
individually  registered  in  the  program,  but 
who  has  been  certified  by  the  Bureau  of 
Apprenticeship  and  Training  or  a  State 
Apprenticeship  Agency  (where  appropriate) 
to  be  eligible  for  probationary  employment  as 
an  apprentice.  The  allowable  ratio  of 
apprentices  to  journeymen  in  any  craft 
classification  shall  not  be  greater  than  the 
ratio  permitted  to  the  contractor  as  to  its 
entire  work  force  under  the  registered 
program.  Any  employee  listed  on  a  payroll  at 
an  apprentice  wage  rate,  who  is  not  a  trainee 
as  defined  in  subdivision  (ii)  of  this 
subparagraph  or  is  not  registered  or 
otherwise  employed  as  stated  above,  shall  be 


paid  the  wage  rate  determined  by  the 
Secretary  of  Labor  for  the  classification  of 
work  actually  performed.  The  contractor  or 
subcontractor  will  be  required  to  furnish  to 
the  recipient  or  a  representative  of  the  Wage- 
Hour  Division  of  the  U.S.  Department  of 
Labor  written  evidence  of  the  registration  of 
its  program  and  apprentices  as  well  as  the 
appropriate  ratios  and  wage  rates  (expressed 
in  percentages  of  the  journeyman  hourly 
rates],  for  the  area  of  construction  prior  to 
using  any  apprentices  on  the  contract  work. 
The  wage  rate  paid  apprentices  shall  be  not 
less  than  the  appropriate  percentage  of  the 
journeyman’s  rate  contained  in  the  applicable 
wage  determination. 

(ii)  Trainees.  Except  as  provided  in  29  CFR 
5.15,  trainees  will  not  be  permitted  to  work  at 
less  than  the  predetermined  rate  for  the  work 
performed  unless  they  are  employed  pursuant 
to  and  individually  registered  in  a  program 
which  has  received  prior  approval,  evidenced 
by  formal  certification  by  the  U.S. 

Department  of  Labor,  Employment  and 
Training  Administration,  Bureau  of 
Apprenticeship  and  Training.  The  ratio  of 
trainees  to  journeymen  shall  not  be  greater 
than  permitted  under  the  plan  approved  by 
the  Bureau  of  Apprenticeship  and  Training. 
Every  trainee  must  be  paid  at  not  less  than 
the  rate  specified  in  the  approved  program 
for  his  or  her  level  of  progress.  Any  employee 
listed  on  the  payroll  at  a  trainee  rate  who  is 
not  registered  and  participating  in  a  training 
plan  approved  by  the  Bureau  of 
Apprenticeship  and  Training  shall  be  paid 
not  less  than  the  wage  rate  determined  by  the 
Secretary  of  Labor  for  the  classification  of 
work  actually  performed.  The  contractor  or 
subcontractor  will  be  required  to  furnish  the 
recipient  or  a  representative  of  the  Wage- 
Hour  Division  of  the  U.S.  Department  of 
Labor  written  evidence  of  the  certification  of 
its  program,  the  registration  of  the  trainees, 
and  the  ratios  and  wage  rates  prescribed  in 
that  program.  In  the  event  the  Bureau  of 
Apprenticeship  and  Training  withdraws 
approval  of  a  training  program,  the  contractor 
will  no  longer  be  permitted  to  utilize  trainees 
at  less  than  the  applicable  predetermined 
rate  for  the  work  performed  until  an 
'acceptable  program  is  approved. 

(iii)  Equal  employment  opportunity.  The 
utilization  of  apprentices,  trainees,  and 
journeymen  under  this  part  shall  be  in 
conformity  with  the  equal  employment 
opportunity  requirements  of  Executive  Order 
11246,  as  amended,  and  29  CFR  Part  30. 

(5)  Compliance  with  Copeland  Regulations 
(29  CFR  Part  3).  The  contractor  shall  comply 
with  the  Copeland  Regulations  (29  CFR  Part 
3)  of  the  Secretary  of  Labor  which  are  herein 
incorporated  by  reference. 

(6)  Subcontracts.  The  contractor  will  insert 
in  any  subcontracts  the  clauses  contained  in 
29  CFR  5.5(a)(1)  through  (5)  and  (7)  and  such 
other  clauses  as  the  Department  of  Labor 
may  by  appropriate  instructions  require,  and 
also  a  clause  requiring  the  subcontractors  to 
include  these  clauses  in  any  lower  tier 
subcontracts  which  they  may  enter  into, 
together  with  a  clause  requiring  this  insertion 
in  any  further  subcontracts  that  may  in  turn 
be  made. 

(7)  Contract  termination;  debarment.  A 
breach  of  clauses  (1)  through  (6)  may  be 
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grounds  for  termination  of  the  contract,  and 
for  debarment  as  provided  in  29  CFR  5.6. 

(3)  Copeland  (Anti-Kickback)  Act  (40 
U.S.C.  276c  and  18  U.S.C.  874).  The 
recipient  shall  include  in  all  contracts  in 
excess  of  $2,000  for  construction, 
completion,  or  repair  of  public  buildings, 
public  works,  or  buildings  or  works 
financed  in  whole  or  in  part  by  Federal 
funds,  a  provision  prescribed  in  29  CFR 
5.5(a)(5),  as  set  forth  in  §  29-70.216- 
13(d)(2),  requiring  compliance  with  the 
Copeland  Act.  The  contractor  or 
subcontractor  shall  submit  payrolls  and 
a  statement  of  compliance  weekly  to  the 
recipient  for  transmittal  to  the  DOL 
pursuant  to  29  CFR  3.3  and  3.4.  The 
Copeland  Act  prohibits  illegal 
deductions  or  kickbacks  of  wages  to 
which  employees  are  otherwise  entitled. 
The  recipient  shall  report  all  suspected 
or  reported  violations  to  the  DOL. 

(4)  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333).  If  the 
grant  or  agreement  is  under  a  statute 
providing  wage  standards  for  such 
work,  the  recipient  shall  include  a 
provision  in  all  construction  contracts  in 
excess  of  $2,000  which  involve  the 
employment  of  mechanics  or  laborers, 
including  watchmen,  guards, 
apprentices,  and  trainees.  The  provision 
shall  be  substantially  the  same  as  the 
provision  set  forth  in  §  29-70.216- 
13(c)(3)  except  that,  if  the  contract  is 
subject  to  the  Davis-Bacon  Act,  the 
following  paragraph  required  by  Section 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  should  be 
substituted  for  paragraph  (5)  of  the 
provision  in  §  29-70.216-13(c)(3): 

(5)  The  contractor  shall  not  require  a 
laborer  or  mechanic  employed'  in  the 
performance  of  the  contract  to  work  in 
surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous  to  health  and  safety. 

(5)  Executive  Order  11246 — Equal 
Employment  Opportunity.  The  recipient 
shall  include  or  require  the  inclusion  of 
the  clause  required  in  §  29-70.216- 
13(b)(6)  and  the  Standard  Federal  Equal 
Employment  Opportunity  Construction 
Contract  Specifications  (Executive 
Order  11246)  required  in  41  CFR  60- 
4.3(a)  in  all  nonexempt  contracts  or 
subcontracts  involving  federally 
assisted  construction.  In  addition,  a 
recipient  whose  grant  or  agreement 
involves  federally  assisted  construction 
agrees  that: 

It  will  be  bound  by  the  above  equal 
opportunity  clause  with  respect  to  its  own 
employment  practices  when  it  participates  in 
federally  assisted  construction  work: 
Provided,  That  if  the  recipient  so 
participating  is  a  State  or  local  government, 
the  above  equal  opportunity  clause  is  not 
applicable  to  any  agency,  instrumentality  or 


subdivision  of  such  government  which  does 
not  participate  in  work  on  or  under  the 
contract. 

It  will  assist  and  cooperate  actively  with 
the  administering  agency  and  the  Secretary 
of  Labor  in  obtaining  the  compliance  of 
contractors  and  subcontractors  with  the 
equal  opportunity  clause  and  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor,  that  it  will  furnish  the 
administering  agency  and  the  Secretary  of 
Labor  such  information  as  they  may  require 
for  the  supervision  of  such  compliance,  and 
that  it  will  otherwise  assist  the  administering 
agency  in  the  discharge  of  the  agency’s 
primary  responsibility  for  securing 
compliance. 

It  will  refrain  from  entering  into  any 
contract  or  contract  modification  subject  to 
Executive  Order  11246  of  September  24, 1965, 
as  amended,  with  a  contractor  debarred  from, 
or  who  has  not  demonstrated  eligibility  for. 
Government  contracts  and  federally  assisted 
construction  contracts  pursuant  to  the 
Executive  Order  and  will  carry  out  such 
sanctions  and  penalties  for  violation  of  the 
equal  opportunity  clause  as  may  be  imposed 
upon  contractors  and  subcontractors  by  the 
administering  agency  or  the  Secretary  of 
Labor  pursuant  to  Part  II,  Subpart  D  of  the 
Executive  Order.  In  addition,  the  recipient 
agrees  that  if  it  fails  or  refuses  to  comply  with 
these  undertakings,  the  administering  agency 
may  take  any  or  all  of  the  following  actions: 
Cancel,  terminate,  or  suspend  in  whole  or  in 
part  this  grant  (contract,  loan,  insurance, 
guarantee):  refrain  from  extending  any 
further  assistance  to  the  recipient  under  the 
program  with  respect  to  which  the  failure  or 
refusal  occurred  until  satisfactory  assurance 
of  future  compliance  has  been  received  from 
such  recipient;  and  refer  the  case  to  the 
Department  of  Justice  for  appropriate  legal 
proceedings. 

§  29-70.216a  Procurement  standards— 
special  requirements,  nonprofit 
organizations. 

§  29-70.216a-1  Special  requirements. 

The  standards  of  §  29-70.216  apply  to 
a  recipient  that  is  nonprofit  organization 
with  the  following  exceptions: 

(a)  Procurement  system  reviews. 
Section  29-70.216-4,  which  sets  forth  a 
procedure  for  review  and  certification  of 
a  recipient’s  procurement  system,  does 
not  apply.  Nevertheless,  a  DOL  Agency 
may  require  that  a  recipient  or 
prospective  recipient  submit  its 
procurement  procedures  for  DOL  review 
prior  to  or  subsequent  to  the  grant  or 
agreement  award. 

(b)  DOL  reviews — contractor 
selection  protests.  Section  29-70.216- 
5(b),  which  provides  for  DOL  Agency 
review  of  a  complaint  or  protest 
regarding  recipient  contractor  selection 
procedures,  does  not  apply.  The 
recipient  is  the  responsible  authority 
without  recourse  to  the  DOL  Agency 
regarding  the  settlement  and 
satisfaction  of  all  contractual  issues 


arising  out  of  procurements  in  support  of 
the  grant  or  agreement. 

(c)  Required  prior  grant  officer 
approvals.  Section  29-70.216-6(a),  which 
waives  the  requirement  for  prior  grant 
officer  approval  of  proposed  recipient 
contracts  when  a  recipient  has  a 
federally  certified  procurement  system 
(see  §  29-70.216-4),  does  not  apply.  The 
recipient  shall  comply  with  §  29-70.216- 
6(b),  which  sets  forth  procurements  for 
which  prior  grant  officer  approval  is 
required. 

(d)  Selection  procedures — competition 
requirements.  To  ensure  objective 
contractor  performance  and  eliminate 
unfair  competitive  advantage,  the 
recipient  shall  not  allow  a  bidder  or 
offeror  who  has  developed 
specifications,  the  statement  of  work, 
the  invitation  for  bids,  or  the  request  for 
proposals  to  compete  for  the  resulting 
contract. 

(e)  Methods  of  procurement.  A 
nonprofit  organization  whose 
procurement  procedures  do  not  provide 
for  formal  advertising  (as  described  in 
§  29-70.216-9(b))  shall  ensure  that 
procedures  used  provide  for  maximum 
competition  and  for  the  award  of  a 
contract  to  the  bidder  or  offeror  whose 
bid  or  offer  is  responsive  to  the 
solicitation  and  most  advantageous  to 
the  recipient,  price  and  other  factors 
considered.  The  recipient  may  reject  any 
or  all  bids  or  offers  when  it  is  in  the 
recipient’s  interest  to  do  so,  and  when 
such  rejections  are  in  accordance  with 
applicable  State  and  local  law,  rules, 
and  regulations. 

(f)  Type  of  procuring  instrument.  The 
recipient  shall  use  the  type  of  procuring 
instrument  (e.g.,  purchase  order,  fixed- 
price  contract,  cost-reimbursement 
contract,  incentive  contract)  which  is 
appropriate  to  the  particular 
procurement  and  is  in  the  best  interest 
of  the  grant  or  agreement  program. 

§  29-70.2 16b  Procurement  standards— 
CETA  requirements. 

§  29-70.216b-1  Special  CETA  standards. 

The  procurement  standards  and 
requirements  of  §  29-70.216  and  §  29- 
70.216a  apply  to  CETA  recipient 
procurement  with  the  following 
exceptions  and  modifications: 

(a)  On-the-job  (OfT)  training 
contracts,  subgrants,  and 
subagreements.  The  following  special 
procedures  apply  in  awarding  and 
administering  on-the-job  training 
contracts,  subgrants,  or  subagreements: 

(1)  Competition.  The  recipient  may 
make  awards  for  on-the-job  training  of 
program  participants  without  obtaining 
competition  if  the  contracts,  subgrants, 
or  subagreements  provide  that  an 
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employer-employee  relationship  will 
exist  between  the  contractor  or 
subrecipient  and  the  program 
participant;  and  that  the  contractor  or 
subrecipient  will  provide  job  training  to 
enable  the  participant  to  perform 
effectively  as  a  regular  employee  of  the 
contractor's  or  subrecipient’s  (or  another 
employer’s)  establishment.  When  such 
awards  are  made,  the  recipient  shall 
maintain  a  record  of  the  awards  and,  if 
requested,  shall  furnish  the  grant  officer 
with  the  record  which  includes  the 
contractor’s  or  subrecipient’s  name, 
award  amount,  and  services  to  be 
performed  (CETA,  sec.  121(o)). 

(2)  Required  provisions.  Program 
regulations  at  20  CFR  676.25-2  and 
676.38  implement  the  statutory 
requirement  (CETA,  sec.  121(o))  that 
provisions  for  contracts,  subgrants,  or 
subagreements  for  0)T  and  for  Title  VII 
programs  be  kept  to  a  minimum. 
Provided,  That  the  award  document 
includes  all  provisions  needed  to  define 
a  sound  and  complete  agreement  and 
any  provision  required  by  applicable 
Federal  law. 

(b)  List  of  potential  contractors  and 
subrecipients.  A  recipient  which  is  a 
prime  sponsor  shall  maintain  a  list  of 
potential  recipient  contractors  or 
potential  subrecipients  who  have 
expressed  (in  writing)  an  interest  in 
being  considered  for  awards  (sec  20 
CFR  676.23).  The  list  will  include  names, 
addresses,  and  products  or  serxdces 
offered.  The  recipient  shall  establish 
methods  and  criteria  for  using  the  list; 
and  the  list  shall  be  considered  to  be 
public  information  (CETA,  sec. 
103(a)(3)(B)). 

(c)  Preferential  contractor  and 
subrecipient  selection  procedures.  In 
addition  to  the  provisions  of  §  29- 
70.21 6-8(c)  regarding  preferential 
procurement  procedui’es,  the  following 
applies: 

(1)  Community-based  organizations  of 
demonstrated  effectiveness.  A  CETA 
recipient  shall,  in  awarding  contracts, 
subgrants,  or  subagreements,  give 
special  consideration  to  community- 
based  organizations  of  demonstrated 
effectiveness  in  accordance  with  20  CFR 
676.23  (CETA,  sec.  123(1)). 

(2)  Minority,  small,  and  women- 
owned  businesses.  In  addition  to  the 
procedural  requirements  set  forth  in 
§  29-70.216-8(b),  that  the  recipient 
provide  opportunities  for  small, 
minority,  and  women-owned  businesses 
to  participate  in  its  procurement,  20  CFR 
676.37(d)  provides  that  recipients  may, 
when  appropriate,  ensure  participation 
through  minority  and  small  business  set- 
asides  (CETA,  sec.  122(k)). 

(d)  Ineligible  applicants  for  awards. 
Program  regulations  at  20  CFR  676.62(c) 


provide  that  no  nongovernmental 
individual,  institution,  or  organization  is 
eligible  to  receive  a  recipient  contract, 
subgrant,  or  subagreement,  or  to  be 
otherwise  engaged  to' evaluate  a  CETA 
program,  if  the  individual,  institution,  or 
organization  is  associated  with  the 
program  as  a  consultant,  technical 
advisor,  or  in  any  similar  capacity 
(CETA.  sec.  121(h)(1)). 

(e)  Labor  standards  provisions — 
construction  contracts  and 
subcontracts.  The  provisions  set  forth  in 
§  29-70.216-13(d)(2)  covering  the 
prevailing  wage  requirements  of  the 
Davis-Bacon  and  related  Acts  apply  to 
CETA  recipient  contracts  and 
subcontracts  as  stated  in  §  29-70.104(b) 
and  in  20  CFR  676.26. 

(f)  CETA  regulations.  Detailed 
requirements  for  CETA  recipient 
procurement  are  set  forth  in  CETA 
program  regulations  at  20  CFR  676.37 
and  20  CFR  676.38. 

(5  U.S.C.  301;  29  U.S.C.  801  et  seq.;  29  U.S.C. 
795;  30  U.S.C.  801  et  seq.;  29  U.S.C.  651  et  seq.: 
42  U.S.C.  3011  et  seq.;  42  U.S.C.  501  et  seq., 
1101  et  seq.,  1321  et  seq.;  29  U.S.C.  49  et  seq., 
OMB  Circular  No.  A-102;  OMB  Circular  No. 
A-110) 

Signed  at  Washington,  D.C.  on  this  10th 
day  of  December  1980. 

Alfred  M.  Zuck, 

Assistant  Secretary  for  Administration  and 
Management. 
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